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ADDRESSES: FSIS invites interested 
persons to submit comments on this 
notice. Comments may be submitted by 
the following methods: 

• Mail, including floppy disks or CD-
ROM’s, and hand- or courier-delivered 
items: Send to Docket Clerk, U.S. 
Department of Agriculture, Food Safety 
and Inspection Service, 300 12th Street, 
SW., Room 102 Cotton Annex, 
Washington, DC 20250. 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Electronic 
mail: 
fsis.regulationscomments@fsis.usda.gov. 
Follow the online instructions at that 
site for submitting comments. 

All submissions received must 
include the Agency name and docket 
number 05–024N. 

All comments submitted in response 
to this notice, as well as research and 
background information used by 
developing this document will be 
available for public inspection in the 
FSIS Docket Room at the address listed 
above between 8:30 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. The comments will also be 
posted on the Agency’s Web site at 
http://www.fsis.usda.gov/
regulations_&_policies/
2005_Proposed_Rules_Index/index.asp.
FOR FURTHER INFORMATION CONTACT: Dr. 
Quita Bowman Blackwell, Director, 
Directives and Economic Analysis Staff, 
FSIS, U.S. Department of Agriculture, 
300 12th Street, SW., Room 112, 
Washington, DC 20250–3700, (202) 720–
5627.
SUPPLEMENTARY INFORMATION: 

Background 

Section 610 of the Regulatory 
Flexibility Act (RFA), as amended (5 
U.S.C. 601–612), requires that all 
Federal agencies review any regulations 
that have been identified as having a 
significant economic impact upon a 
substantial number of small entities as 
a means to determine whether the 
associated impact can be minimized. 

On January 28, 2005, FSIS published 
an Amended Plan for Reviewing 
Regulations Under Section 610 
Requirements (70 FR 4047). According 
to this plan, FSIS would review the 
regulations established by the Pathogen 
Reduction; Hazard Analysis and Critical 
Control Point (HACCP) Systems final 
rule in 2005. The Agency is now 
conducting this review. 

The Pathogen Reduction; Hazard 
Analysis and Critical Control Point 
(HACCP) Systems final rule (61 FR 
38806) was published on July 25, 1996. 
These regulations did (1) require that 
each establishment develop and 

implement written Sanitation Standard 
Operating Procedures; (2) require 
regular microbial testing by slaughter 
establishments to verify the adequacy of 
the establishment’s process controls for 
the prevention and removal of fecal 
contamination and associated bacteria; 
(3) establish pathogen reduction 
performance standards for Salmonella 
that slaughter establishments and 
establishments producing raw ground 
products must meet; and (4) require that 
all meat and poultry establishments 
develop and implement a system of 
preventive controls designed to improve 
the safety of their products, known as 
HACCP (Hazard Analysis and Critical 
Control Point).

The Agency is requesting comments, 
especially from small meat and poultry 
establishments, on the regulations 
established by the final rule. 
Specifically, FSIS is asking comments 
on the continued need for the rule; the 
complexity of the rule; the extent to 
which the rule may overlap, duplicate, 
or conflict with other Federal rules; and 
the degree to which technology, 
economic conditions, or other factors 
have changed in the area affected by the 
rule since its implementation. 

Additional Public Notification 
Public awareness of all segments of 

rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that the public, and in particular 
minorities, women, and persons with 
disabilities are aware of this notice, 
FSIS will announce it on-line through 
the FSIS Web page located at
http://www.fsis.usda.gov/
regulations_&_policies/
2005_Proposed_Rules_Index/index.asp.

FSIS also will make copies of this 
Federal Register publication available 
through the FSIS Constituent Update, 
which is used to provide information 
regarding FSIS policies, procedures, 
regulations, Federal Register notices, 
FSIS public meetings, recalls, and other 
types of information that could affect or 
would be of interest to our constituents 
and stakeholders. The update is 
communicated via Listserv, a free 
electronic mail subscription service for 
industry, trade, and farm groups, 
consumer interest groups, allied health 
professionals, scientific professionals, 
and other individuals who have 
requested to be included. The update 
also is available on the FSIS Web page. 
Through Listserv and the Web page, 
FSIS is able to provide information to a 
much broader, more diverse audience. 

In addition, FSIS offers an electronic 
mail subscription service which 
provides an automatic and customized 
notification when popular pages are 

updated, including Federal Register 
publications and related documents. 
This service is available at
http://www.fsis.usda.gov/
news_and_events/email_subscription/ 
and allows FSIS customers to sign up 
for subscription options across eight 
categories. Options range from recalls to 
export information to regulations, 
directives, and notices. 

Customers can add or delete 
subscriptions themselves and have the 
option to protect their accounts with 
passwords.

Done at Washington, DC, on August 9, 
2005. 
Barbara J. Masters, 
Administrator.
[FR Doc. 05–16027 Filed 8–11–05; 8:45 am] 
BILLING CODE 3410–DM–P

NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 51

[Docket No. PRM–51–9] 

State of Nevada; Receipt of Petition for 
Rulemaking

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Petition for rulemaking; notice 
of receipt. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) has received and 
requests public comment on a petition 
for rulemaking filed by the State of 
Nevada (petitioner). The petition has 
been docketed by the NRC and has been 
assigned Docket No. PRM–51–9. The 
petitioner is requesting that the NRC 
amend the regulation that governs 
adoption of an environmental impact 
statement prepared by the Secretary of 
Energy in proceedings for issuance of a 
construction authorization or materials 
license with respect to a geological 
repository. The petitioner believes that 
the current regulation, as written, 
violates the National Environmental 
Policy Act of 1969, as amended (NEPA), 
the Nuclear Waste Policy Act of 1982, 
as amended (NWPA), and a recent court 
of appeals decision.
DATES: Submit comments by October 26, 
2005. Comments received after this date 
will be considered if it is practical to do 
so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date.
ADDRESSES: You may submit comments 
by any one of the following methods. 
Please include the following number 
PRM–51–9 in the subject line of your 
comments. Comments on petitions 
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submitted in writing or in electronic 
form will be made available for public 
inspection. Because your comments will 
not be edited to remove any identifying 
or contact information, the NRC 
cautions you against including personal 
information such as social security 
numbers and birth dates in your 
submission. 

Mail comments to: Secretary, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Attention: 
Rulemaking and Adjudications staff. 

E-mail comments to: SECY@nrc.gov. If 
you do not receive a reply e-mail 
confirming that we have received your 
comments, contact us directly at (301) 
415–1966. You may also submit 
comments via the NRC’s rulemaking 
Web site at http://ruleforum.llnl.gov. 
Address comments about our 
rulemaking Web site to Carol Gallagher, 
(301) 415–5905; (e-mail cag@nrc.gov). 
Comments can also be submitted via the 
Federal eRulemaking Portal http://
www.regulations.gov.

Hand deliver comments to 11555 
Rockville Pike, Rockville, Maryland, 
between 7:30 a.m. and 4:15 p.m. on 
Federal workdays. 

Publicly available documents related 
to this petition may be viewed 
electronically on the public computers 
located at the NRC Public Document 
Room (PDR), O1 F21, One White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. The PDR reproduction 
contractor will copy documents for a 
fee. Selected documents, including 
comments, may be viewed and 
downloaded electronically via the NRC 
rulemaking Web site at http://
ruleforum.llnl.gov.

Publically available documents 
created or received at the NRC after 
November 1, 1999 are also available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nrc.gov/
reading—rm/adams.html. From this 
site, the public can gain entry into the 
NRC’s Agencywide Documents Access 
and Management System (ADAMS), 
which provides text and image files of 
NRC’s public documents. If you do not 
have access to ADAMS or if there are 
problems in accessing the documents 
located in ADAMS, contact the NRC 
PDR Reference staff at 1–800–397–4209, 
301–415–4737 or by e-mail to 
pdr@nrc.gov.

For a copy of the petition, write to 
Michael T. Lesar, Chief, Rules and 
Directives Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555–
0001.

FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Telephone: 301–415–7163 or toll-free: 
1–800–368–5642 or e-mail: 
MTL@NRC.Gov.

SUPPLEMENTARY INFORMATION: 

Background 

The NRC has received a petition for 
rulemaking dated April 8, 2005, 
submitted by the State of Nevada 
(petitioner) entitled ‘‘Petition by the 
State of Nevada to Amend 10 CFR 
51.109.’’ The petitioner requests that the 
NRC amend 10 CFR 51.109 because it 
believes the current regulation violates 
the NEPA, NWPA, and the decision in 
Nuclear Energy Institute, Inc. v. 
Environmental Protection Agency, 373 
F. 3d 1251 (D.C. Cir. 2004) (NEI). The 
petitioner recommends that 10 CFR 
51.109(a)(2) be deleted and proposes a 
new paragraph (h) to correct what it 
believes is an error regarding limitations 
on potential challenges to NRC’s 
adoption of the Department of Energy’s 
(DOE’s) final environmental impact 
statement (FEIS). The NRC has 
determined that the petition meets the 
threshold sufficiency requirements for a 
petition for rulemaking under 10 CFR 
2.802. The petition has been docketed as 
PRM–51–9. The NRC is soliciting public 
comment on the petition for rulemaking. 

Discussion of the Petition 

The petitioner notes that sections 
114(a)(1)(D) and (f)(1) of the NWPA 
require DOE to prepare an FEIS in 
connection with its recommendation of 
the Yucca Mountain, Nevada site as a 
geologic repository for the disposal of 
reactor spent fuel and other high-level 
radioactive waste, and that DOE issued 
the FEIS in February 2002 (DOE/EIS–
0250). The petitioner also notes that 
section 114(f)(4) of the NWPA provides 
that an FEIS ‘‘shall, to the extent 
practicable, be adopted by the 
Commission in connection with the 
issuance by the Commission of a 
construction authorization and license 
for such repository,’’ and that ‘‘[t]o the 
extent such statement is adopted by the 
Commission, such adoption shall be 
deemed to also satisfy the 
responsibilities of the Commission 
under [NEPA] and no further 
consideration shall be required, except 
that nothing in this subsection shall 
affect any independent responsibilities 
of the Commission to protect the public 
health and safety under the Atomic 
Energy Act of 1954.’’

The petitioner also notes that 10 CFR 
51.109 implements NWPA section 

114(f)(4). The petitioner believes that 
the NRC has added three special 
provisions to § 51.109 that are not in the 
NWPA. The petitioner states that 10 
CFR 51.109 provides for special 
procedures for litigation of NEPA issues 
that are not in the NWPA and contradict 
procedures that apply to litigation of 
safety issues under the NWPA and 
Atomic Energy Act. The petitioner also 
believes that § 51.109 provides for the 
NRC to adopt any supplement to the 
original DOE FEIS and notes that NWPA 
section 114(f) does not mention FEIS 
supplements. Lastly, the petitioner 
believes that § 51.109 contains special 
provisions that specify precisely when 
the NRC will adopt the Yucca mountain 
FEIS that are not in the NWPA. 

The petitioner states that ‘‘[w]ith 
regard to the special litigation 
procedures, 10 CFR 51.109(a)(2) 
conditions the admissibility of a 
contention that the NRC should not 
adopt the DOE FEIS (or supplemental 
FEIS) on satisfaction, to the extent 
possible, of the standards for reopening 
a closed record under 10 CFR 2.326.’’ 
The petitioner believes that the 
principal difference between this 
contention standard and the contention 
standard in 10 CFR 51.109(f) that 
applies to other issues is that § 2.326 
requires submission of admissible 
evidence, while § 2.309(f) does not. The 
petitioner states that under § 2.326 that 
is referenced in § 51.109(a)(2), a motion 
to reopen must include admissible 
evidence. The petitioner cites 54 FR 
33168, 33171; (August 11, 1989) and 
states that the regulatory history of 10 
CFR 2.309(f) is clear that ‘‘the factual 
support necessary to show that a 
genuine dispute exists need not be in 
affidavit or formal evidentiary form and 
need not be of the quality necessary to 
withstand a summary disposition 
motion.’’

The petitioner states that the special 
adoption standards were promulgated 
by the NRC in 1989 (54 FR 27864; July 
3, 1989) and appear as follows in 10 
CFR 51.109(c):

The presiding officer will find that it is 
practicable to adopt any environmental 
impact statement prepared by the Secretary 
of Energy in connection with a geologic 
repository proposed to be constructed under 
Title I of the Nuclear Waste Policy Act of 
1982, as amended, unless: (1)(I) The action 
proposed to be taken by the Commission 
differs from the action proposed in the 
license application submitted by the 
Secretary of Energy; and (ii) The difference 
may significantly affect the quality of the 
human environment; or (2) Significant and 
substantial new information or new 
considerations render such environmental 
impact statement inadequate.
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The petitioner states that this 
regulation was adopted over the 
objections of the Council on 
Environmental Quality (CEQ). The 
petitioner notes that the CEQ comments 
are available on the NRC’s Licensing 
Support Network (NRC 000024546) and 
believes they support Nevada’s 
comments on the 1989 rulemaking 
emphasizing that NEPA does not allow 
NRC to adopt the DOE FEIS without a 
full and independent review of that 
FEIS. The petitioner cites Marsh v. 
Oregon Natural Resources Council, 490 
U.S. 360, 372 (1989) and Andrus v. 
Sierra Club, 442 U.S. 347, 358 (1979) in 
stating that CEQ’s views on NEPA 
requirements are entitled to ‘‘substantial 
deference.’’

The petitioner believes that the NRC 
conceded that ‘‘Congress did not speak 
to the precise question of the standard 
to be used in deciding whether adoption 
of DOE’s environmental impact 
statement is practicable’’ and that ‘‘our 
construction is not the only one that 
might be proposed’’ (54 FR 27866; July 
3, 1989) to defend the agency’s 
interpretation of NWPA section 
114(f)(4). The petitioner states that the 
NRC’s approach cannot be reconciled 
with what it believes is the admonition 
in NEPA section 102 for agencies to 
follow the statutory procedures ‘‘to the 
fullest extent possible.’’ The petitioner 
cites Calvert Cliffs’ Coordinating 
Comm., Inc. v. U.S. Atomic Energy 
Comm’n, 449 F.2d 1109, 1115 (D.C. Cir. 
1971) in stating that NEPA’s procedural 
requirements must be enforced ‘‘unless 
there is a clear conflict of statutory 
authority.’’

The petitioner states that the adoption 
standard in 10 CFR 51.109(c) cannot be 
reconciled with certain portions of the 
NWPA’s legislative history and cites the 
following excerpts from the 
Congressional Record: 128 Cong. Rec. 
S4302 (April 29, 1982): the NRC 
licensing process would include ‘‘a 
detailed evaluation of the health and 
safety and environmental aspects of the 
proposed project’’ and 128 Cong. Rec. 
S15669 (December 20, 1982) (statement 
on the Senate floor that the bill should 
‘‘preserve the integrity and full scope of 
the NRC licensing review and 
environmental analysis under the 
National Environmental Policy Act.’’) 

The petitioner states that in the NEI 
decision, Nevada challenged the 
adequacy of DOE’s FEIS supporting the 
recommendation of the Yucca Mountain 
site. The Court held that any challenge 
to the FEIS that might be adopted in 
support of a future NRC construction 
authorization or licensing decision or 
used by the Department of Energy in 
support of a future transportation-

alternative selection was not ready for 
review because ‘‘the effect of the FEIS 
will not be felt in a concrete way by 
Nevada until it is used to support some 
other final decision of DOE or NRC’’ and 
‘‘Nevada may raise its substantive 
claims against the FEIS if and when 
NRC or DOE makes such a final 
decision.’’ 373 F.3d at 1313. The court 
noted the representation of NRC counsel 
at oral argument that ‘‘Nevada will be 
permitted to raise its substantive 
challenges to the FEIS in any NRC 
proceeding to decide whether to adopt 
the FEIS’’ and agreed with NRC’s 
acknowledgment that ‘‘it would not be 
‘practicable’ to adopt the FEIS unless it 
meets the standards for an ‘adequate 
statement’ under the NEPA and the 
Council on Environmental Quality’s 
NEPA regulations.’’ Id. At 1313–1314. 
The Court further stated that the NWPA 
‘‘cannot reasonably be interpreted to 
permit NRC to premise a construction-
authorization or licensing decision upon 
an EIS that does not meet the 
substantive requirements of the NEPA 
or the Council on Environmental 
Quality’s NEPA regulations.’’ Id. At 
1314. 

The petitioner states that the Court 
specifically addressed the NRC adoption 
standards in 10 CFR 51.109(c) and noted 
the NRC’s representation that ‘‘NRC will 
not construe the ‘new information or 
new considerations’ requirement to 
preclude Nevada from raising 
substantive objections against the FEIS 
in administrative proceedings.’’ Id. The 
petitioner states that after oral argument 
the NRC sent a letter to the Court 
attempting to explain this regulation. 
The petitioner believes that contrary to 
NRC’s representations at oral argument, 
the letter states that although 10 CFR 
51.109(c) did not limit the NEPA issues 
that could be raised on judicial review, 
it would limit what NEPA issues could 
be raised in the NRC licensing hearing. 
The petitioner states that the Court 
responded in the NEI decision that the 
suggested distinction in the letter 
between what could be raised on 
judicial review and what could be 
raised in the NRC licensing hearing 
‘‘makes no sense. Nevada’s claims have 
not been adjudicated on the merits here 
and presumably will not have been 
passed upon by any court prior to the 
relevant NRC proceedings. The [Nevada] 
claims thus would certainly raise ‘new 
considerations’ with regard to any 
decision to adopt the FEIS. Moreover 
* * * any substantive defects in the 
FEIS clearly would be relevant to the 
‘practicability’ of adopting the FEIS.’’ Id. 
The petitioner states that the Court 
concluded that ‘‘Government counsel’s 

unequivocal representation to the court 
during oral argument that Nevada will 
not be foreclosed from raising 
substantive claims against the FEIS in 
administrative proceedings comports 
with the terms of the regulation and 
reflects a reasonable and compelling 
interpretation.’’ Id.

The petitioner has concluded that 10 
CFR 51.109 must be amended because it 
believes that the NRC has not formally 
adopted the Court’s interpretation of 
this regulation in the NEI decision. The 
petitioner has also concluded that the 
special litigation procedures in 10 CFR 
51.109(c) violate NEPA. The petitioner 
believes that section 102(2)(C) of NEPA 
requires an FEIS to be considered in the 
‘‘existing agency review processes’’ 
[emphasis added] and that NRC is 
attempting to use a different review 
process applicable only to NEPA where 
interested persons must satisfy 
additional pleading requirements that 
do not apply. The petitioner cites 
Calvert Cliffs, 40 CFR 1505.1, and 
Aberdeen & Rockfish R. Co. v. SCRAP, 
422 U.S. 289, 320 (1975). 

The Petitioner’s Proposed Amendment 

The petitioner requests that 10 CFR 
51.109 be amended by deleting 
paragraph (a)(2) and adding a new 
paragraph (h) to read as follows:

Nothing in this section shall be construed 
to limit the ability of any party or interested 
governmental participant to challenge in a 
licensing hearing any environmental impact 
statement (Including any supplement thereto) 
prepared by the Secretary of Energy on the 
ground that such statement violates NEPA or 
the regulations of the Council on 
Environmental Quality, provided that the 
challenge is not barred by traditional 
principles of federal collateral estoppel. 
Collateral estoppel shall not bar the 
admission of a NEPA contention if the 
standards in subparagraph (c)(1) and (c)(2) of 
this section are met, provided that the change 
in the proposed action or new information or 
considerations became known after the 
litigation in question.

The petitioner believes the proposed 
amendment gives explicit effect to the 
representations of counsel adopted by 
the court and provides ‘‘appropriate 
effect’’ to 10 CFR 51.109(c) ‘‘within the 
appropriate context of traditional 
Federal collateral estoppel principles.’’ 
The petitioner also believes issues 
raised regarding special litigation 
procedures in 10 CFR 51.109(a)(2) can 
be resolved only by deleting that 
paragraph ‘‘with the result that the 
admission of NEPA contentions will be 
guided by the same principles in 10 CFR 
2.309(f) that apply to other kinds of 
contentions.’’

VerDate jul<14>2003 12:47 Aug 11, 2005 Jkt 205001 PO 00000 Frm 00013 Fmt 4702 Sfmt 4702 E:\FR\FM\12AUP1.SGM 12AUP1



47151Federal Register / Vol. 70, No. 155 / Friday, August 12, 2005 / Proposed Rules 

The Petitioner’s Conclusion 

The petitioner concludes that 10 CFR 
51.109(a)(2) as currently written violates 
the NEPA, NWPA, and the decision in 
NEI v. EPA with regard to special 
litigation procedures. The petitioner 
requests that the NRC amend 10 CFR 
51.109 by deleting paragraph (a)(2) and 
adding a new paragraph (h) as detailed 
in its petition for rulemaking.

Dated in Rockville, Maryland, this 8th day 
of August, 2005.

For the Nuclear Regulatory Commission. 
Andrew L. Bates, 
Acting Secretary of the Commission.
[FR Doc. 05–15990 Filed 8–11–05; 8:45 am] 
BILLING CODE 7590–01–P

DEPARTMENT OF HOMELAND 
SECURITY 

Bureau of Customs and Border 
Protection 

19 CFR Part 101

[DHS–2005–0004] 

Closing of the Port of Noyes, 
Minnesota, and Extension of the Limits 
of the Port of Pembina, ND

AGENCY: Customs and Border Protection; 
Department of Homeland Security.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to 
close the port of entry of Noyes, 
Minnesota, and extend the limits of the 
port of entry of Pembina, North Dakota, 
to include the rail facilities located at 
Noyes. The proposed closure and 
extension are the result of the closure by 
the Canadian Customs and Revenue 
Agency of the Port of Emerson, 
Manitoba, Canada, which is located 
north of the Port of Noyes, and the close 
proximity of the Port of Noyes to the 
Port of Pembina.
DATES: Comments must be received on 
or before October 11, 2005.
ADDRESSES: Comments, identified by 
docket number DHS–2005–0004, may be 
submitted by one of the following 
methods: 

EPA Federal Partner EDOCKET Web 
site: http://www.epa.gov/feddocket. 
Follow instructions for submitting 
comments on the Web site. 

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

Mail: Comments by mail are to be 
addressed to the Bureau of Customs and 
Border Protection, Office of Regulations 
and Rulings, Regulations Branch, 1300 
Pennsylvania Avenue, NW. (Mint 

Annex), Washington, DC 20229. 
Submitted comments by mail may be 
inspected at the Bureau of Customs and 
Border Protection at 799 9th Street, 
NW., Washington, DC. To inspect 
comments, please call (202) 572–8768 to 
arrange for an appointment. 

Instructions: All submissions received 
must include the agency name and 
docket number or Regulatory 
Information Number (RIN) for this 
rulemaking. All comments received will 
be posted without change to http://
www.epa.gov/feddocket, including any 
personal information provided.
FOR FURTHER INFORMATION CONTACT: 
Dennis Dore, Office of Field Operations, 
(202) 344–2776.
SUPPLEMENTARY INFORMATION: 

Background 

Closing of Port of Noyes 
Customs ports of entry are locations 

where Customs and Border Protection 
(CBP) officers and employees are 
assigned to accept entries of 
merchandise, clear passengers, collect 
duties, and enforce the various 
provisions of customs, border 
protection, and related laws. The list of 
designated CBP ports of entry is set 
forth in 19 CFR 101.3(b)(1). 

As part of a continuing program to 
utilize more efficiently its personnel, 
facilities, and resources, and to provide 
better service to carriers, importers, and 
the public, CBP is proposing to close the 
Port of Noyes, Minnesota, and extend 
the limits of the Port of Pembina, North 
Dakota, to include the rail facilities 
located at Noyes. On June 8, 2003, the 
Canadian Customs and Revenue Agency 
closed the East Port of Emerson, 
Manitoba, Canada, which is located 
north of the Port of Noyes. The factors 
influencing their decision to close the 
Port of Emerson included the age of the 
facility, the close proximity of a port at 
Emerson West, declining workload, and 
resource considerations. 

The Port of Noyes, which is located 
two miles from the CBP Port of 
Pembina, processes on average three 
trucks, 50 vehicles, 154 passengers and 
three trains per day. CBP is proposing 
for the Port of Pembina to assume 
responsibility for processing this 
workload. If the Port of Noyes is closed, 
a CBP inspector from the Port of 
Pembina will continue to process the 
workload associated with trains as they 
arrive at Noyes. Other traffic will utilize 
the Port of Pembina. The Port of Noyes 
is currently staffed with one full-time 
CBP inspector and supports the facility 
needs of seven Border Patrol agents and 
three Immigration and Customs 
Enforcement (ICE) agents. CBP is 

proposing that the office facility 
continue to be used to support the needs 
of those agents once the port has been 
closed. Security gates and surveillance 
cameras have also been installed at the 
Port of Noyes to ensure continued 
remote monitoring of that location by 
the Port of Pembina.

Extension of Port of Pembina Limits 

CBP is proposing to extend the limits 
of the Port of Pembina to encompass the 
railroad yard located at Noyes, 
Minnesota, owned by the Canadian 
Pacific Railway and the Burlington 
Northern Santa Fe Railway. As 
mentioned above, CBP is proposing to 
continue to process the workload 
associated with trains as they arrive at 
Noyes. 

Proposed Amendments to CBP 
Regulations 

If the proposed closure of the Port of 
Noyes and extension of the Port of 
Pembina are adopted, CBP will amend 
19 CFR 101.3(b)(1) to reflect these 
changes. 

Authority 

These changes are proposed pursuant 
to 5 U.S.C. 301 and 19 U.S.C. 2, 66 and 
1624, and the Homeland Security Act of 
2002, Pub. L. 107–296 (November 25, 
2002). 

Congressional Notification 

On September 15, 2003, the 
Commissioner of CBP notified Congress 
of CBP’s intention to close the Port of 
Noyes, Minnesota, fulfilling the 
congressional notification requirements 
of 19 U.S.C. 2075(g)(2) and section 417 
of the Homeland Security Act (6 U.S.C. 
217). 

Executive Order 12866 and the 
Regulatory Flexibility Act 

With DHS approval, CBP establishes, 
expands and consolidates CBP ports of 
entry throughout the United States to 
accommodate the volume of CBP-related 
activity in various parts of the country. 
The Office of Management and Budget 
has determined that this regulatory 
proposal is not a significant regulatory 
action as defined under Executive Order 
12866. This proposed rule also will not 
have significant economic impact on a 
substantial number of small entities. 
Accordingly, it is certified that this 
document is not subject to the 
additional requirements of the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq). 

Signing Authority 

The signing authority for this 
document falls under 19 CFR 0.2(a) 
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